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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 22, SO. I**. 226 -

[FM.13S7-4]

Consolidated RUNM of Practice
Governing the Administrative
Assessment of CMI Penalties and the
Revocation or Suspension of Permits
AOCNCY: Environmental Protection
Agency (EPA).
ACTION: Final rules of practice._____
SUMMARY: This document sets forth
consolidated rules of practice to be
followed by parties litigating
administratively assessed civil penalties
and revocations or suspensions of
permits under certain statutes
administered by EPA. These statutes are

•listed in | 22.01 (a) of the consolidated
rules. The consolidated rules are
designed to accomplish two purposes.
The first is the development of a
common set of procedural rules for
several programs in order to reduce
paperwork, inconsistency, and the
burden on persons regulated. The
second is the improvement of formal
administrative adjudicatory procedures
through substantive revisions.
DATE: These rules govern all
adjudicatory proceedings described in
| 22.01{a) for which a complaint is filed
after April 9,1980.
FOft FURTHER INFORMATION CONTACT:
Steve Leifer (EN-342). Pesticides and
Toxic Substances Enforcement Division,
Environmental Protection Agency, 401M
Street SW., Washington. D.C 20460,
202-755-0070.
SUPPLEMENT AMY INFORMATION: These
consolidated rules of practice govern all
adjudicatory proceedings for the
assessment of a dvil penalty or for the
revocation or suspension of a permit
authorized by the statutory provisions
lilted In | 22.01(a)(lH5)- The
consolidated rules replace existing rules
of practice promulgated under section 14
of the Federal Insecticide. Fungicide,
and Rodentidde Act (FIFRA), 40 CFR
Part 168, section 211 of the Clean Air
Act. 40 CFR Part 80.301-332, and section
105 of the Marine Protection, Research,
and Sanctuaries Act (Ocean Dumping
Act). 40 GFR Part 226. They an the
initial rules of practice promulgated In
final form under section 3008 of the
Solid Waste Disposal Act (SWDA) as

. amended by the Resource Conservation
• and Recovery Act (RCRA) and section
'18 of the Toxic Substances Control Act
•JTSCA).

However, die rules In then- final form
no longer cover revocation of permits
Issued under RCRA. This does not
reflect any change In EPA's position that
a formal evidentiary hearing is required
for such revocation. However, since
these rules were proposed for comment
EPAhas poposed for comment and is(
now preparing for final promulgation,
consolidated permit regulations under .
which the permit procedures for four
EPA permit programs, including RCRA,
will be coordinated as much as possible.
One of the permit programs covered, the
NPDES program under the dean Water
Act already provides for revocation of
permits through a formal evidentiary
hearing.

EPA's current intention is to use the
NPDES hearing procedures, with any
necessary changes, for revocation of
RCRA permits as,well. Comments on
these regulations will be reconsidered in
that context This will allow all the
procedures for changing RCRA permits
to be contained in the consolidated
permit regulations. In addition, the
consolidated permit hearing procedures
are more adapted to deal with major
poUcy problems than these regulations, •
and RCRA revocation proceedings
appear likely to raise such issues. EPA
will make a final dedsion on this point
when the consolidated permit
regulations are promulgated.

RCRA dvil penalties will still be
assessed through the Part 22 procedures.

The consolidated rules of practice
were published in interim and proposed
form on August 4.1978 (43 FR 34730).
The rules were Interim with regard to
TSCA. since there were no rules of
practice in place to guide proceedings
which were arising under the toxics
program. The remaining programs either
had rules of practice hi place or did not
expect to conduct administrative
adjudications in the near future. Thus
the consolidated rules were proposed
with respect to the FIFRA. RCRA.

.Mobile Sources, and Ocean Dumping
programs.

Numerous comments to the August 4
proposal were received from industry,
trade associations, and governmental
agendes. Responses to the more
significant comments are set forth at the
end of this preamble.

The consolidated rules are designed to
accomplish two purposes. The first is
the development of a common set of
procedural rules for several programs in
order to reduce paperwork,
mconsistency, and the burden on
persons regulated The second is the •
improvement of formal administrative
adjudicatory procedures through -
substantive revisions. . . . ". '.. .

The rules proposed here are similar to
(he rales which currently guide __
proceedings under section 14 of FIFRA.
section 211(d) of the dean Air Act and
section 105(a) of the Ocean Dumping
Act The major substantive revision to
these rules is a shift in appellate
jurisdiction. The responsibility for
hearing appeals from initial decisions,
default orders, and accelerated
decisions has been shifted from the
Regional Administrator to the :
Administrator. This change was made in
order to foster consistency in Agency
derision-making nationwide. In
addition, consolidating appellate
responsibility into a single office will
facilitate the assembly and publication
of dvil penalty hearings decisions. The
Regional Administrator, however, will
retain the authority to issue consent
orders finalising agreements between
parties.

Hearings under all but one of the four
statutory provisions covered by these
rules will be held in conformity with the
adjudicatory hearing provisions of the
Administrative Procedure Act (APA).
The only exception is hearings to assess
penalties for violating regulations on
fuels or fuel additives under section 211
of the dean Air Act The reasons for
concluding that the formal APA hearing
requirements do not apply to this
section were set forth at 40 FR 39963,
August 29,1975, when the original
hearing rules under that section were
promulgated.

Similarly, the rules providing for a
formal hearing in connection with the
assessment of penalties for violating
FIFRA and for assessing penalties and
revoking permits under the Ocean
Dumping Act follow the previous EPA
position on these questions in 39 FR
27657. July 31.1974. and 42 FR 60702.
November 28,1977, except that the
Ocean Dumping Procedures have been
rewritten to conform literally to the
APA.

For a further exposition of the
reasoning underlying the approach
taken in these final rules, see the
responses to significant comments
below.
Responses to Significant Comments
Qualification! of Off ice

\. Comment: Several commenfers
suggested that the Judicial Officer be
subject to the same restrictions
concerning conflicts of interest as Is a
Regional Judicial Officer.

Response: The Agency agrees with
this comment Section 22.04(bX2) has
been rewritten to provide that the
Judicial Officer and the ten Regional
Judicial Officers must all conform to the
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Administrative Procedure Act section
654{d) prohibition against bleadtof *e
prosecutorial and dedsiaa-neldnf.
function*. . • . . . . ' ' . -'./'.
Accelerated Dechion*

2. Comment The ground* for panting
• notion for ma accelerated decision
under i 22JQ are mncleer. The section
confuses summary judgment and
involuntary dismissal situations, and
contains the vague criterion of "such
other reasons as are just"

Response: The Agency agrees with
this comment, and has rewritten the
section accordingly, separating an
accelerated decision from a decision to
dismiss. A party will be enttd«d to aa .
accelerated decision upon a skewing
that there exists DO genuine issue of
material {act and that the party is
entitled to judgment as a matter of law.
The Presiding Officer may dismiss the
complaint on (he basis of failure to
establish a prima facie case or other
grounds which show no right to relief on
the part of the complainant
Official Notice

3. Comment Several commenters tool
exception to the provision fa f **?7fJ)
which authorized the trier of fact to take
official notice of facts "within the
specialized knowledge and experience
of the Agency*. The commenters argued
that the consolidated rale* should
conform to (he more restrictive Federal
Rules of Evidence definitioB of Jedkial
notice (Rule 2Ol\

Response: The Agency believe* that
official notice under the Administrative
Procedure Act was Intended t» be
broader than judicial notice. The
Attorney General's Manual on the
Administrative Procedure Act (1947).
dting the legislative history of the APA,
states at page* 79-40. thac

The process of official notice thoofd not be
limited to the tredrti«m«l gutter* ef fmtfdeJ
notice but extend* properly to «B sraflen as
to which the sgMcy by reeten of its tractions
Is prettuned to be expert, suck M technical or
scientific facts withta its ipecieliud
knowbdf*.

There are seven! cases vpboldang thia
interpretation of the APA, particularly
within the context of Federal Tnde .
Commission proceeding*. (See, far
example. BKte Maaufactumg Co. v,
FTC. 347 f Id 477 (DOl Or. IMS)),

Respondeats should sx>t he prejedicBd
by Agency notice of facts wltbiB its
specialized knowledge since they will be
given adequate opportunity to show that
such facts are erroneously noticed.

mfftjf <<fiiirr«t i ten
objected to the bflosring language1 to

Where the Administrator decides that the
ruling of the Purtdinj Office* ta excluding
the evidence was hoth eaoneaas and
prejudicial, the beering BMy be leupeited to
permit the taking of seca evtdeace er. wker*
appropriate, me Adssfnislratar ossy evaluate
such evidence, fn pnpextat his ••*! eeder. If
the Administrator la the BveocrattM of kis
final order relies •poo any evideaoe sascluded
at the hearing by me Presiding Officer, he
shall explicitly identify tn (he final older any
such excluded evMeace leftsd upon and his
reasons therefor.

The commenters argued that reliance
by the, Administrator on excluded
evidence would violate section 56V of
the APA, since (1) a party would not
have the opportunity to explore and/ or
rebut the excluded evidence, and (2) the
Administrator would be relying OB
evidence outside the record.

Response: The Agency accep'ts fhfs
comment The language In f 2£23{b)
following '- ' ' permit the taking of
such evidence • • •" has been delated.
Standard of Proof J ' .

5. Comment One commeiWer too*
issue wflh the "preponderance of (he
evidence" standard prescribed for
Agency adjudications la f 22.24 of the
Consolidated Rales. The commenter
offered that the proper standard is (be
APA section 560(d) lequfremenf thai a
sanction be supported by "refiabte,
probative, and sabatantioJ evidence."

Response: The Agency dlsagfees wtm
this- comment The language ia section .
556(d) qvoted above goes to flw scope of
judicial review rather than to (he degree
of proof required at the hearing leva.
(See Woodby v. Inunigratioa and
Naturalization Service, 385 U.S. 270
(1960), interpreting similar language m
the Immigration and Nationality Acf]. -

The preponderance of (he evidence
standard is the proper yardstick to most
non-criminal proceedfagi, end indeed,
the Agency could require BO teever
standard here (such as "substaoflei
evidence").- * * hi American km •
preponderance of the evidence ia reck
bottom at the tactfindinf tevef of c*vl
litigation * * * that me proceeding to
•dndniatrativ* rather (haa jodictal does
not diminish tbi» wfaofesome demand"
Chadton v. FTC, 543 P. 2d 008, 9OT-9
(D.C Cir. 197&3. reviewing a order of
the FTC suspending an attorney from
practice before the Commission.
Amount of a Civil Penalty

6. Comment Commenien argued, on
ground of due process; that the Presiding
Officer should not be allowed to raise a

dvfl peomlty from (he snovnt
recoil Handed to be aseesaed to a
conpteJnt Fwther, tke Administrator
shomld oof be allowed to raise a penalty
from che amont recoeanended to be
•aseseed byibe Pneidfaig Officer.

Reeponee^FoT 4e saoet port the
Agency disogieua wfth these poeltioas.
The Agency doee agree, however, that
neither the Presiding Officer aor (be
Administrator sitoaJd raise any penalty
In SB action where the respondent has
defaulted, and ae Consolidated Rules
have been modified accordingly.

In a contested civil penalty action, the
dollar amounts contained in both the
complaint and the initial decision an
merely recommendations of penalties to
be assessed. After an appeal, only the
Administrator has the authority to
actually assess a penalty.

A respondent
Does not have aay vested riant to to to

trial on the specific charge Bteationed in the
citation or to be free from expocure to a
penalty in excess of that originally proposed.

Long Manufacturing Co, ACC, toe. v.
Occupational Safety and Health Review
Commiuion, 554 F. 2d 908.907 (8th Cir.
1977).

As long as the penalty imposed by the
Administrator is within limits described
by the statute and supported by
substantial evidence, the penalty may
exceed the asAouai proposed by the
Presiding Officer. (See Nees v. SEC, 414
F. 2d 211,217 (9th Or. 1909).)

One commenter suggested that
language ia several of the statutes
covered by the Consolidated Rules
authorizing the Administrator to
compromise, modify, remit, or mitigate
penalties allowed the Administrator to
only decrease penalties upon review of
an initial decision. The Agency believes,
however, that such language was
intended to authorize the Administrator
to assess h penalty lesa than the
statutory maximum through settlement
proceedings. Moreover, other federal
agencies (e.g. the FCC and the CAB),
have interpreted the mitigation clauses,
such as that contained in TSCA section
16(a)(2)(C), to apply only to collection of
those penalties which have already been
assessed. Thus the Agency sees no legal
obstacle barring either the-Presiding
Officer or the Administrator from raising
a penalty recommended to be assessed
at a previous stage in the edjudicatory
process.

7. Cemmesjfc Numerous eommenters
objected to the requirement, contained
in the Solid Waste Disposal Act
Supplemental Rules of Practice
(I 22.36(h) of the August 4 proposal),
that Presiding Officers must follow any
civil penalty assessment guidelines
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promulgated by the A An> The ••
oommenten argued that the amount of t
penalty should rest in the discretion of- -:
die Presiding Officer. The commenten
also feh that the penalty at MMmant
guideline* should be mad* available
before they submit to a ̂ provision such
as that contained in f 22.36(hl

- Response: Section 2&36(h) has been
deleted from the final Consolidated
Rules. The Agency may. however.
resubmtt such a provision ior commut
after penalty •in'iiiiinnl guidelines
have been published. '
la net on Appeal • . '

& Comment Two comments suggested
that the language in | 2&30(c) seemed to
allow the Administrator to sua sponte
order argument on appeal with respect
to issues entirely new to the proceeding.

Response: Section 22.30(c) has been
rewritten to more accurately reflect die
intent of the Agency. Under die final
Consolidated Rules, the Administrator,
on appeal, may raa sponte order
argument only with respect to those
issues raised at the hearing. The
Administrator will have the authority to
remand the case to receive evidence
relating to issues new to die proceeding.
Appellate Jurudictiaa

9. Comment Two commenten
contested the shift in appellate
jurisdiction from the Regional
Administrators to die Administrator.
They felt that such a change from
existing dvil penalty procedures would
result in delay and would not allow the
appellate decision to adequately reflect
the needs of the region.

Response: The Agency disagrees with
this comment The change in jurisdiction
wilt - •

(1) Foster consistency in agency
decision-making.

(2) Centralize appellate responsibility,
so that a small number of EPA personnel
become proficient in hearing appeals
from administrative adjudications. The
-centralization should result in a net
savings of time and effort to all parties,
and

(3) Bring a greater degree of
separation of functions to the
administrative process.

The increased quality and efficiency
of the appellate process 'should outweigh
any small delays which may result from
this change. Moreover, parties have
ample opportunity to bring Issues of •
regional nature to tite attention of the
Administrator. ~ _.^ ,v

Staying the Final Older ~
10. Comment Two commenten

argued that a final order should
automatically be stayed upon the filing

ota motion to reconsider nder. f. 2U2. -•
The oommenten envisioned a ten*****
in which a respondent would be forced
to comply with a final order, and man
would later prevail on his motion to -
reconsider. -

Response: Although cognizant of tin
problem raised by me commenten, ma
Agency has elected not to provide for -
automatic stays. The Agency Is
concerned over die possibility that • <
motions to reconsider wffl be used to
bring about unnecessary delay. The
Administrator is authorized, however, to
order stays in order to avoid any
hardship to the respondent which may
result from what proves to be premature
compliance.
Deadline* and Time Requirement* "

11. Comment Several comments were
received which objected to the brevity
of the time periods prescribed in the
Consolidated Rules.

Response: EPA has agreed to expand
the deadline, from 15 days to 20 days:

(1) For filing an answer to an
amended complaint under | 22.14{d);

(2) For filing an answer to the original
fjirpplaint under 122.15(a); **yj •

(3) For notifying the parties of a
hearing prior to the date set for the
hearing under | 22^1(b).

The times for filing responses to
motions under | 2Z16(b) (10 days),
proposed findings of fact under | 22J8
(20 days) and motions to reconsider the
final order under | 22.32 (10 days) have
remained unchanged. These time
periods have been found to be
satisfactory in cases arising under EPA
and other federal agencies' rules of
practice, and under the Federal Rules of
Civil Procedure.
Permit btuance

12. Comment Two commenten took
issue with language in the August 4
preamble which suggested that formal
hearing procedures are not required for
initial permit issuance under the
Resource Conservation and Recovery
Act fRCRA).

Response: A mon detailed analysis of
the procedural requirements for RCRA
permit issuance can be found in the
proposed Consolidated Permit
Regulations. 44 PR 34244, 34264, June 14,
1979. Comments on the RCRA permit
Issuance program will be addressed in
the final Consolidated Permit
Regulations. . .
Ditcorwf - ' -

13. Comment Several commenten
suggested that the Consolidated Rule*
spell out procedures for obtaining
discovery, rather than relying on the

broad language contained in

Response: The Agency agrees with
(his comment, and has set forth rules
governing discovery To |~22.19(f). The
•action Is taken from the discovery
provisions previously operable under
the Clean Air Acf section 211 regulation
of fuels program (40 CFR Part 80.319(0
(1978)). . '
MuceHaneeat, " " . » :

14. Comment and response: The
Agency agrees with the following
comments and has modified die
Consolidated Rules accordingly.

Section 22.03(h). The definition of
"final order" should be more specific.

Section 22.05(c)(5). A party submitting
a document which is refused for filing
should be allowed to amend and
resubmit the document The notice of
refusal should set forth the ground
therefor,

Section 22.14(d). The complainant
should be allowed to amend the
complaint as a matter of right only once
before the answer is filed.

Section 22.15(c). The respondent
should be the only party who is
permitted to request a hearing.

Section 22.17. A party should be given
an opportunity to show good cause why
he or she committed the action which
led to default (see I 2Z17(d)).

Section 22.19(b). EPA should clarify
whether witnesses or documents can be
introduced at trial without a preview of
such evidence at the prehearing
conference.

Section 22.19(c). Prehearing
conferences which relate to settlement
should never be transcribed.

Section 22.22(d). Affidavits should
only be admissible in lieu of testimony
in cases where the witness is
unavailable under the applicable criteria
set forth in Rule 804(a) of the Federal
Rules of Evidence.

Note.— EPA hai determined that this
document does not Contain a major proposal
requiring preparation of a Regulatory
Analysis under Executive Order No. 120*4.

Accordingly, die new Part 22 set forth
below is hereby added to 40 CFR under
the authority of section 16 of the Toxic
Substances Control Act, sections 211
and 301 of the Clean Air Act sections 14
and 25 of the Federal Insecticide.
Fungicide, and Rodentidde Act, sections
105 and 108 of the Marine Protection.
Research, and Sanctuaries Act and
sections 2002 and 3008 of the Solid
Waste Disposal Act
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Dated: ••arch t7.
Douglas M-CoaOa, Z204 Burden of

persuaaian.
' 2208 Filing the

ea of

FART SO- REGULATION OP FUELS
AND FUEL ADDITIVES
IML301-4XU82 (&jbpertD) [Revoked!

PART 1M-RULES OF PRACnCC
GOVERNING PROCEEDINGS
CONDUCTED IN THE ASSESSMENT OP
CIVIL PENALTES UNDER THE
FEDERAL INSECTICIDE, FUNGtODE,
AND RODENTICIDE ACT, AS
AMENDED [REVOKED]

PART 226— ASSESSMENT OF CIVIL '
PENALTIES AND REVOCATION AND
SUSPENSION OF PERMITS UNDER
SECTION 1« OF THE ACT [REVOKED!

1. 40 CFR 80.301-80.332 fSubpart D)
and 40 CFR Parts 166 and 228 are
revoked.

2. 40 CFR Part 22 is added to read at*
follow*

PART 22— CONSOLIDATED RULES OP
PRACTICE GOVERNING THE
ADMINISTRATIVE ASSESSMENT OF
CIVIL PENALTIES AND THE
REVOCATION OR SUSPENSION OF
PERMITS
Subpart A— General
Sac,
22.01 Scope of these roles.
2? 02 Use of number and gender.
22.03 Definltionj.
22.04 Power* and duties ef the

Administrator. Regional Administrator,
Judicial Officer, Regional Judicial Officer,
and Presiding Officer disqualification.

22.05 Filing, service, and form of pleadings
and documents.

22.B6 Rling and service of rulings, oraer*
and detisfens

22.07 Compvtation and extension of tune.
22.06 Kx part* discussion of proceeding.
22.09 Exasunatioo of document* filed.
Subpart B—ParHaa and AppaarancM
22.10 Appearances.
22.11 Intel veutiun.
22.12 CensoUdaflon and severance.
Subpart C Prehearing Procedurea
22.13 Issaance of eompUanL
2244 Cosrient fid «m»nHiMn» gf th«

complaint
22.15 Answer to (he complaint
22.14 Mulkjns.
22.17 Defaolt order. •
22.U •formal settlement eaasaat

agreement and aider.
22.19 PrelBMring eoWerease.
22OO AeMlarawd daciaieat dacialaB to

Subpart E—mMal Daemon antf •oOoff To

22J7 Initial decMea.
22.28 Motion la reepea a hearing.

Ravtow
22.29 Appeal from er mtew ef taterlocrtory

nraen nr riiHna*
2ZM Appeal &«• or review afMtiai

•ubpartQ-nnal Order ON i
22.31 Final order on appeal
22.32 Motion to recon*ider a final erdex.

22J3 Supplemental rulet of practice
governing the admkiiitnttve as tenmenT
of cMl penaltiee wider the Toxic
Sabetancea Control Act

2Z34 Supplemental ndee of practice
govatning the adminiatrative aaseaament
of dvil peaaltiee uoder Title D of the
Clean Air Act

2?*g Supplemental rulet of practice
governing the administrative nsesament
of civil penaltiee under the Federal
Insecticide, Fungieide, and Bodentfdde
A«t

22J6 Sapplementalreieeofpractaw
governing the administrative asaeeament
of dvil penalties aad the revocation or
suspension of permits under the Marine
Protection, Research, and Sanctuaries
Act

2247 Supplemental rules of practice
governing the admiristrative aseeesiMct
af dvil penalties under the Solid Waste
Disposal Act

Appendix— Addceasee afEPA Regional
Offices.

Authority: Sec 1» of me Toxic Substances
Control Act sees. 211 and 301 of the Clean
Air Act; sees. 14 and 25 of me Federal
Insecticide, Fengietde, aad Rodentidde Act;
sacs. 106 and 108 of the Marine Protection.
Research, and Sanctuaries Act antf sees.
2002 and 3008 of the Solid Waete Dlepoea!
Adt '
Subpart A— Gwortf
|2L01 8oopa«f«Mwrala*.

(a) These rule* of practice govern aO
adjudJcatory proceedings foe

(1) The assessment of any dril
penalty conducted under section 14(a) of
flic Federal Insecticide, Pongidde and
Rodenttdde Ad as •mended & UJ&JC.

2Z22 BvMenea.
2203 Objection* and offer* efpnat.

(2) The assessment of any ehrfi
penalty eoedocted tmder secrJen 2n of
the dean Act Act as amended (42
UJ.C.7549);

(3) The atseasimnf of any etrB
penalty or for (he revjcathm av
suspension of any permit urn Jutted
under section 105 (a) and (1) of me

Marine Protection. Research, aad
Sanctvarie* Act as amended (33 U.S.C.
l«5fa»:

(4) The issuance of a compliance
•order or the asawainem of any dvil
penalty conducted under section 3006 of
•M SoQd Waate Dispoaal Act as
aaeodad M2 U AC W21);

(5) The aasassment of any dvil
panahy coaducted"under section lB(a) of
die Taxte Subalaace* Control Act (U
U.S.C. »15(a*

(b)The Supplemental rnfes of practice
set forth in subpart H estabfiah rules
governing those aspects of the
proceeding iat question which are not
covered in Subparts A through G, aad
•lao specify procedures which
supersede any conflicting procedures set
forth in move »nbparts.

• (e) Questions arising at any stage of
.the proceeding which are not addressed
in these rules or in the relevant
supplementary procedures shaH be
•resolved at the discretion of the
Administrator, Regional Administrator,
or Presiding Officer, as appropriate.
|2Z02 Ua« of number and gander.

As used in these rules of practice,
words hi the singular also include the
plural and words in the masculine
gender also include the feminine and
vice mrsa, as the case may require.
12243 DeflnWona.

(a) The following definitions apply to
Part 22:

"Act" means the particular statute
authorizing the institution of the
proceeding at issue.

"Administrative Law Judge" means aa
Administrative Law fadge appointed
under 5 U3.C. 3105 (see also Pub. L. ffS-
251.92 Stat 183).

"Administrator" means the
Administrator of the United State*
Environmental Protection Agency or his
delegate.

"Agency" means the United States
Environmental Protection Agency.

"Complainant" means any person
authorised to issue a complaint on
behalf of the Agency to persons alleged
to be In violation of the Act The
complainant shaH not be the Judicial
Officer, Regional Judidal Officer, or any
other person who vriB participate or
advise in (he decision. • --

"Complaint" means a written
communication, alleging one or more
violations of specific provisions of the
Act or regulations or a permit
pronulgatad thereunder. Issued by the
complahunt to a persoa under || 22.13
and 2244.

"Conseat Agreememt" means any
written document, signed by the parties,
contamlng stipulations or conclusions of
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bet or law and a proposed penalty tt •'
propoted revocation or suspension '
acceptable to botli cfttnî *^n*^ and *'
respondent * - - ••?» -

"Final Order" means (a) an order ' -
iuued by the Administrator after an
appeal of an Initial decision, accelerated
decision, decision to dismiss, or default
order, disposing of a matter in
controversy between the parties, or (b)
an initial decision which becomes a
final order under f 22Jff[c\.

"Hearing" means a hearing oa d*r ^
record open to the public and conducted
under these rules of practice.

"Hearing Clerk" means the Hearing
Clerk. A-110, United States
Environmental Protection Agency, 401M
St SW.. Washington, DC 20460.

"Initial Decision" means the decision
issued by the Presiding Officer based
upon the record of the proceedings out
of which it arises.

"Judicial Officer" means the person
designated by the Administrator under
I 22.04(b) to serve as the Judicial
Officer.

"Party" means any person that
participates in a hearing as complainant,
respondent, or intervenor.

"Permit" means a permit issued under
Section 102 of the Marine Protection.
Research, and Sanctuaries Act

"Person" includes any individual."
partnership, association, corporation,
and any trustee, assignee, receiver or
legal successor thereof; any organized
group of persons whether incorporated
or not; and any officer, employee, agent,
department, agency or instrumentality of
the Federal Government, of any State or
local unit of government, or of any
foreign government

"Presiding Officer" means the
Administrative Law Judge designated by
die Chief Administrative Law Judge to
serve a* Presiding Officer, unless
otherwise specified by any
Supplemental Rules.

"Regional Administrator" means the
Administrator of any Regional Office of
the Agency or any officer or employee
thereof to whom bis authority is duly
delegated Where the Regional
Administrator has authorized the
Regional Judicial Officer to act the term
"Regional Administrator" shall Jp^hirt*
the Regional Judicial Officer. In a case
where the complainant is the Assistant
Administrator for Enforcement or hit
delegate, t h e term "Regional . - . - - -
Administrator" as used in these rules
shall mean duuAdminlatrator.

"Regional Hearing Clerk" mans an -
fauttvidiid dory atttiuvtaed byte
Regional Administrator to serve aa
hearing clerk for a given region.
Correspondence may be addressed to •
the Regional Hearii« Clerk. United - *.• -

. States Environmental Protection Agency
(address of Regional Office—aee
Appendix). In a case where die
firtfiplatnant |g die Assistant -' •'
Administrator for Enforcement or his
delegate, die term "Regional Hearing
Clerk" as used in these rules shall mean
die Hearing Clerk.

"Regional Judicial Officer** means a
person designated by die Regional
Administrator under | 22.04{b) to serve
as a Regional Judicial Officer.

"Respondent" means any person .
proceeded against in the complaint •

(b) Terms defined in die Act and not
defined in diese rules of practice are
used consistent with die meanings given
i n t h e A c t . . . , , .
12244 Powers and duties of Bw
Administrator, Regional Administrator.
Judicial Officer, Regional Judicial Officer,
and ProldfciQ Officer, dlsquaiflcatton.

(a) Adminittrator and Regional
Administrator. The Administrator and

' die Regional Administrator shall '
exercise all powers and duties as
prescribed or delegated under die Act .
and these rules of practice.

(b) Judicial Officer and Regional
Judicial Officer.—{\} Office. One or
more Judicial Officers may be "
designated by die Administrator to
perform die functions described below.
One or more Regional Judicial Officers
may be designated by die Regional
Administrator to perform, within die
region of their designation, die functions
described below. . .

(2) Qualification*. A Judicial Officer
or a Regional Judicial Officer shall be an
attorney who is a permanent or
temporary employee of die Agency or
some other Federal agency and who
may perform other duties within die
Agency. A Regional Judicial Officer
shall not be employed by die Region's
Enforcement Division or by die Regional
Division directly associated with the
type of violation at issue in die
proceeding. A Judicial Officer shall not
be employed by me Office of
Enforcement or by any program office
directly associated with die type of
violation at issue in die proceeding.
Neither the Judicial Officer nor die
Regional Judicial Officer shall have
performed prosecutorial or investigative
functions in connection with any hearing
in which he serves as Judicial Officer or
any factually related hearing.

(3) Function*. The Administrator may
delegate to die Judicial Officer, or die
Regional Administrator may delegate to
die Regional Judicial Officer, all or pert
of his authority to act in a given •• - :•-
proceeding. This delegation does not
prevent die Judicial Officer or Regional -
Judicial Officer from referring any

-motion or case to die Administrator or
Regional Administrator when
appropriate. The Judicial Officer and
Regional Judicial Officer shall exercise,
all powers and duties prescribed or
delegated under me Act or these rules of
practice. _. _

(c) Presiding Officer. The Presiding
Officer shall conduct a fair and
impartial proceeding.Issure diet die
facts an fully elicited, adjudicate all
issues, and avoid delay. The Presiding
Officer shall have authority.to:

(1) Conduct administrative hearings
under mese rules of practice;

(2) Rule upon motions, requests, and
offers of proof, dispose of procedural
requests, and issue all necessary orders;

(3) Administer oaths and affirmations
and take affidavits;

(4) Examine witnesses and receive
documentary or other evidence;

(5) For good cause, upon motion or
ana sponte, order a party, or an officer *
or agent thereof, to produce testimony,
documents, or other nonprivileged
evidence, and failing die production
mereof without good cause being
shown, draw adverse inferences against
tiiat party;

(0) Admit or exclude evidence;
(7) Hear and dedde questions of facts,

law, or discretion;
(8) Require parties to attend

conferences for die settlement or
simplification of die issues, or die
expedition of die proceedings;

(9) Issue subpoenas authorized by die
Act; and

(10) Do all other acts and take all
measures necessary for die maintenance
of order and for die efficient fair and
impartial adjudication of issues arising
in proceedings governed by tiiese rules.

(d) Disqualification; withdrawal. (1)
The Administrator, Regional
Administrator, Judicial Officer, Regional
Judicial Officer or Presiding Officer may
not perform functions provided for in
mese rules of practice regarding any
matter in which they (i) have a financial
interest or (ii) have any relationship
with a party or with die subject matter
which would make it inappropriate for
diem to act Any party may at any time
by motion made to die Regional
Administrator request that die Regional
Judicial Officer be disqualified from die
proceeding. Any party may ataay time
by motion, to die Administrator request
diat die Regional Administrator, Judicial
Officer, or Presiding Officer be
disqualified or request that die
Administrator disqualify himself from
die proceeding. The Administrator.
Regional Administrator. Judicial Officer.
Regional Judicial Officer or Presiding
Officer may at any time withdraw from -
any proceeding to which they deem
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themselves dieauanfsed or oxmbfe to act
for any reason.

(I) If the AdnAihBBtBr. Region*}
AdmiDhkattr. Begfoml Jadkiat Officer,
Judicial Officer, or Presiding Officer to
cbsquakftoder withdraws (roe* the
proceeding, a acaJificd iatfrikhual W!M
baa nos* at the isdtrastia* hated an
paragraph (4X1] o* UN* section shall a*
assigned to replace aitn. Aasignsnaa* at
a replaceneatf ibi the Regional
Administrator or Jnditia.1 Offices. ar for
the Regional Judicial Officer abafl b«
made by the Admiatatrator or tb*
Regional Administrator, respectively.
The Administrator, should ke withdraw
or disqualify himself, shaU assign fh«
Regional Administrator from tie region
where Ae case originated to replace
him. If that Regional Administrator
would himself be disqualified, the
Administrator shall assign a Regional
Administrator from another region to
replace the Administrator. The Regional
Administrator shall assign a new
Presiding Officer if the original Presiding
Officer wae not an Administrative Law
Judge. Tbe Chief Administrative Law
Judge shall assign a new Presiding
Officer from among available
AdmiiM*rativ» Law Judges I the
original Presiding Officer WM an
Administrative Law Judge.

(3) The Chief Adtmaialratrve Law
Judge, at any stage n the proceeding,
may reassign the case to aa
Administrative Law Judge other than (ha
one originally assigned in the event of
the unavailability of the Administrative
Law Judge or where reassignment win
result in efficiency in the scheduling of
hearings and would not prejudice the
parties.
{22.05 Fnng. service, and tors* of

(a) fifing of pleadings ono Ju
(1) Except as otherwise provided, €re
original and ome copy of (he complaint,
and the original of the answer and of all
other documents served in the
proceeding sbaD be fiied wtth the
Regional Hearing Clerk.

(2) A certificate of service afceJt -
accompany each docoawot filed er
served Except aa otherwise provided, a
party filing Hnninv"^ with the Regional
Hearing Clerk, after the filing of the
answer, ahaO serve copies thereof open
all other parties and the Presiding
Officer. The Presiding Officer shall
maintain a duplicate file during the
course of the proceeding.

(3) Wben-tbe Presiding Officer
coi i e spuuus (firecuy wtui the pavties,
the orighni of the correspondence shaR
be sent to the Regional Hearing Clerk, a
copy shall be maintained by me
Presiding Officer in the duplicate file,

and a copy shell be seat to all partfes.
Parnes woo correspond dbectly witn wt9
Presiding Officer sfcafl m addition to
serving all other porfea fend a eopjr «f
all SUCH correspondence t» Ae Regfonai
Hearing Clerk. A certificate of service
snail accompany eacx docunent serves!
under flris wbeectian.

(b) Service of pleadings and
document*—(1) Sarr/or efootnffoM. (1)
Service of a copy of fte signed grigfe*)
of the complaint together with a copy of
these rules of practice, may be made
personally or by certified mail, rerun
receipt requested, on the respondent (ar
his representative].

(if) Service upoi a domestic or foreign
corporation or upon a partnership or
other unincorporated association wkich
ia subject to suit under a common name
shall be made by personal service or
certified mail, as prescribed by
paragraph (b]tl)(f] of this section,
directed to an officer, partner, a
managing or general agent, or to any
other person authorized by appointment
or by Federal n State law to receive
service of proceaa.

(lii) Service upon an officer or agency
of the United States chall be made by
delivering a copy of the complaiat to the
officer or agency, or ID aay maanpr
prescribed for service by applicable
regulations. If fhe agency ia a
corporation, the complaint abaH he
served as prescribed in paragraph
(b)(l)(ii) of (his section.

(iv) Service upon a Slate or local unit
of government, or a State or local
officer, agency, department, corporation
or other instrumentality shall be made
by serving a copy of (he complaint In the
manner prescribed by the law of the
State for (he service of process on any
such persona, oc

(A) If.upon a State or local unit of
government, or a Sidle or local
department, agency, corpora ti«n or
other instrumentaDty, by delivering a
copy of the complaint to the chief
executive officer meteoC

(B) If upon • State or local officer by
delivering a copy to such officer.

(v) Proof of service of the complaint
shall be made by affidavit of the person
making personal service, or by properly
executed return receipt Such proof of
service sbafl be filed with the complaint
immediately upon completion of service.

(2) Service ofdoconretitt other than
complaint, rulings, orders, and
decisfons. All documents other than the
complaint, rulings, orders, and
derisions, may be served personally or
by certified or first clan mail

(c) font of pleadings ond documents.
—(1) Except as provided herein, or by
order of (he Presiding Officer or
Administrator, there are ma specific

rea^urenienfs as to fne form of
documents.

(2) The irst page of ewery pleading,
letter, or other docuaent shall contain a
caption Kfeiilifytag Ae respondent and
the docket number which is exhibited on
the complaint

(3) The original of any pleading, letter
or ether document (other than exhibits)
skatf be stated by (he party filing or by
his counsel or other representative. The
signature constitutes a representation by
the signer thai he has read (he pleading,
letter or other document, mat to the best
of his knowledge, hfannation and
belief, (he statements made therein are
true, and that R is not interposed for
delay.

(4) The initial document filed by any
person shaD contain his name, address
and telephone number. Any changes hi
this information shaD be communicated
promptly to (he Regional Hearing Gerk,
Presiding Officer, and all parties to the
proceeding. A party who fails to furnish
such information and any changes
thereto shall be deemed to have waived
his right to notice and service under
these rules.

(5) The Administrator, Regional
Administrator. Presiding Officer, or
Regional Hearing Clerk may refuse to
file any document which does not
comply with this paragraph. Written
notice of such refusal, stating the
reasons therefor, shall be promptly
given to the person submitting the
document. Such person may amend and
resubmit aay document refused for filing
upon motion granted by the
Administrator, Regional Administrator,
or Presiding Officer, aa appropriate,
122.06 Whig and service of ratings,
orders, and ^ecWonsv

A0 rulings, orders, decisions, and
other documents issued by the Regional
Administrator, Regional Judicial Officer,
or Presiding Officer, as appropriate,
shall be filed with the Regional Hearing
Clerk. All such documents issued by the
Administrator or Judicial Officer shaD
be filed with me Hearing Clerk. Copies
of such rulings, orders, decisions, or
other documents shall be served •
personally, or by certified mail, return
receipt requested, upon all parties by
the Administrator, Regional
Administrator, Judicial Officer. Regional
Judicial Officer, or Presiding Officer, as
appropriate.
§22.07 Comprtatton and extensfcw *

(a) Computation. In computing any
period of time prescribed or allowed in
these rules of practice, except as
otherwise provided, the day of the event
from which the designated period begins



24366 Federal Register / Vol 45. Ne. 7T>/ Wednesday. Apcft 9, I960 / Rules and Regulation*

to run shall not be included Saturday*,
Sunday*, and Federal legal holiday*
•hall be included. When a stated time
expires on a Saturday, Sunday or legal
holiday, the stated time period shall be
extended to include the next business .
day.

(b) Extension* of time. The
Administrator, Regional Administrator..
or Presiding Officer, as appropriate, may
grant an extension of time for the filing
of any pleading, document, or motion (1)
upon timely motion of a party to the
proceeding, for good cause shown, and
after consideration of prejudice to other
parties, or (2) upon his own motion.
Such a motion by a party may only be
made after notice to all other parties,
unless the movant can show good cause
why serving notice is impracticable. The
motion shall be filed in advance of the
date on which the pleading, document or
motion is due to be filed, unless the
failure of a party to make timely motion
for extension of time was the result of
excusable neglect

(c) Service by mail. Service of the
complaint is complete when the return .
receipt is signed. Service of all other
pleadings and documents is complete .
upon mailing. Where a pleading or
document is served by mail five (5)
days shall be added to the time allowed
by these rules for the filing of a
responsive pleading or document
{2ZXW Ex parte dtocusaton of |

At no time after the issuance of the
complaint shall the Administrator,
Regional Administrator. Judicial Officer.
Regional Judicial Officer, Presiding
Officer, or any other person who is
likely to advise these officials in the
decision on the case, discuss ex parte
the merits of the proceeding with any
interested person outside the Agency,
with any Agency staff member who
performs a prosecutorial or investigative
function in such proceeding or a
factually related proceeding, or with any
representative of such person. Any ex
parte memorandum or other
communication addressed to the
Administrator, Regional Administrator,
Judicial Officer. Regional Judicial
Officer, or the Presiding Officer during
the pendency of the proceeding and
relating to the merits thereof, by or on
behalf of any party shall be regarded as
argument made in the proceeding and
shall be served upon all other parties.
The other parties shall be given an
opportunity to reply to such " "~'.
memorandum or communicatidB. ~ • ~
§22.0* Examination of documents fie*

(a) Subject to the provisions of law
restricting the public disclosure of
confidential information, any person

may. during Agency business hours. -.
inspect and copy any document filed in
any proceeding. Such documents shall
be made available by the Regional
Hearing Clerk or Hearing dark. as.
appropriate,

(b) The coat of duplicating documents
filed in any proceeding shall be born*
by the person seeking copies of such
document*. The Agency may waive this
cost-in appropriate cases.
Subpart B—Part** and Appearances)
122.10

Any party may appear in person or by
counsel or other representative. A
partner may appear on behalf of a
partnership and an officer may appear
on behalf of a corporation. Persons who
appear as counsel or other
representative must conform to the
standards of conduct and ethics
required of practitioners before the
courts of the United State*.
f22.11 Intervention.

(a) Motion. A motion for leave to
intervene in any proceeding conducted
under these rule* of practice must set
forth the grounds for the proposed
intervention, the position and interest of
the movant and the likely impact that
intervention will have on the
expeditious progress of the proceeding.
Any person already a party to the
proceeding may file an answer to a
motion to intervene, making specific
reference to the factors set forth in the
foregoing sentence and paragraph (c) of
this section, within ten (10] days after
service of the motion for leave to
intervene.

(b) When filed. A motion for leave to
intervene in a proceeding must
ordinarily be filed before the first
prehearing conference or, in the absence
of a prehearing conference, before thai
initiation of correspondence under
122.19(e), or if then is no such
correspondence, prior to the setting of a
time and place for a hearing. Any
motion filed after that time must Include,
in addition to the information set forth
in paragraph (a) of this section, a
statement of good cause for the failure
to file in a timely manner. The
intervenor shall be bound by any
agreement*, arrangements and other
matter* previously made in the
proceeding.

(c) Disposition. Leave to Intervene
may be granted only if the movant
demonstrate* that (1) hi* presence In the
proceeding would not unduly prolong or
otherwise prejudice the adjudication of
the right* of the original parties; (2) the
movant will be adversely affected by •
final order; and (3) the interests of the

movant are not being adequately - . .
represented by the original parties. The •
Intervenor shall become a full party to •
the proceeding apoai the granting of
leave to intarvenav . •,

(d) Am/cat curiae. Person* not parties
to the proceeding who wish to .file briefs
may so move. The motion shall identify^
the interest of the applicant and shall :
state the reason* why the proposed
•micas brief is desirable. If the motidn is
granted, the Presiding Officer or
Administrator shall issue an order
setting the time for filing such brief. An
amlcus curiae is eligible to participate in
any briefing after his motion is granted,
and shall be served with all briefs, reply
briefs, motions, and order* relating to
issue* to be briefed!
122.12 ConsoOdatton and severance.

(a) Consolidation. The Presiding.
Officer may, by motion or *ua sponte.
consolidate any or all matter* at issue in
two or more proceedings docketed
under these rules of practice where (1)
there exists common parties or common
question* of fact or law, (2)
consolidation would expedite and
simplify consideration of the issue*, and
(3) consolidation would not adversely
affect the rights of parties engaged in'
otherwise separate proceeding*.

(b) Severance. The Presiding Officer
may, by motion or sua sponte, for good
cause shown order any proceedings
severed with respect to any or all
parties or issue*.
Subpart C—Prehearing Procedure*
122.1$ Issuance of complaint

If the complainant ha* reason to
believe that a person has violated any
provision of the Act or regulation*
promulgated or a permit issued under
the Act he may institute a proceeding
for the assessment of a civil penalty by
issuing a complaint under the Act and
these rules of practice. If the
complainant has reason to believe that

(a) A permittee violated any term or
condition of the permit or - •• -*

(b) A permittee misrepresented or , -±
inaccurately described any material fact
in the permit application or failed to
disclose all relevant facts in the permit
application, or '

(c) Other good cause exists for such
action, he may institute a proceeding for
the revocation or suspension of a permit
by issuing a complaint under the Act
and these rule* of practice. A complaint
may b* for the suspension or revocation
of • permit In addition to the assessment
o f a>dvil penally. . . . . . . . . . .
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122.14 Content and amendment of ttio

(a) Complaint for the assessment of a
civirpenalty, lech onapleinLinr the
•MessmeBteff• dvilfaerityshall .
indude:

(1) A statement reciting the sectianfs)
of the Act authorizing the issuance of
the complaint

(2) Specific reference to each
provision of the Act and implementing
regulations which respondent is alleged
to have violated;

(3) A condse statement of the factual
basil for alleging the violation;

(4) The amount of the dvil penalty
which is proposed to be assessed;

(5) A statement explaining the
reasoning behind the proposed penalty;

(6) Notice of respondent's right to
request a hearing on any material fact
contained in the complaint, or on the
appropriateness of the amount of the
proposed penalty."
A copy of these rules of practice shall
accompany each complaint served.

(b) Complaint for the revocation or
suspension of a permit. Each complaint
for the revocation or suspension of a
permit shall indude:

(1) A statement reciting the section(s)
of the Act regulations, and/or permit
authorizing the issuance of the
complaint

(2) Specific reference to each term or
condition of the permit which the
respondent is alleged to have violated,
to each alleged inaccuracy or
misrepresentation in respondent's
permit application, to each fact which
the respondent allegedly failed to
disclose in his permit application, or to
other reasons which form the basis for
the complaint

(3) A condse statement of the factual
basis for such allegations;

(4) A request for an order to either
revoke or suspend the permit and a
statement of the terms and conditions of
any proposed partial suspension or
revocation;

(5) A statement indicating the basis
for recommending the revocation, rather
than the suspension, of the permit, or
vice versa, as the case may be;

(6) Notice of the respondent's right to
request a hearing on any material fact
contained in the complaint or on the
appropriateness of the proposed .
revocation or suspension.
A copy of these-rules of practice shall
accompany eaflh complaint served.

(c) Derivation of proposed civil
penalty. The dollar amount of the
proposed dvil penalty shall be
determined in accordance with any
criteria set forth in the Act relating to
the proper amount of a dvil penalty end

with any dvil penalty guideliaes leaned
under the Act • •

(d) Amendment of the complaint The
complainant may amend the compleiatt
once as a matter of right at any time
before the answer is filed. Otherwise the
complainant may amend the complaint
only upon motion granted by the
Presiding Officer or Regional
Administrator, as appropriate.
Respondent shall have twenty (20)
additional days from the date of service
of the amended complaint to file hie
answer.

(e) Withdrawal of the complaint The
complainant may withdraw the
complaint or any part thereof, without
prejudice one time before the answer
has been filed. After one withdrawal
before the filing of an answer, or after
the filing of an answer, the complainant
may withdraw the complaint or any
part thereof, without prejudice, only
upon motion granted by the Presiding
Officer or Regional Administrator, as
appropriate.
122.15 Answer to the oompWnt

(a) General. Where respondent (1)
contests any material fact upon which
the complaint is based; (2) contends that
the amount of the penalty proposed in
the complaint or the proposed
revocation or suspension, as the case
may be, is inappropriate; or (3) contends
that he is entitled to judgment as a
matter of law, he shall file a written
answer to the complaint with the
Regional Hearing Clerk. Any such
answer to the complaint must be filed
with the Regional Hearing Clerk within
twenty (20) days after service of the
complaint . .

(b) Content! of the answer. The
answer shall dearly and directly admit
deny or explain each of the factual
allegations contained in the complaint
with regard to which respondent has
any knowledge. Where respondent has
no knowledge of a particular factual
allegation and so states, the allegation is
deemed denied. The answer shall also
state (1) the drcumstances or arguments
which are alleged to constitute the
grounds of defense, (2) the facts which
respondent intends to place at issue,
and (3) whether a hearing is requested.

(c) Request for hearing. A hearing
upon the issues raised by the complaint
and answer shall be held upon request
of respondent in the answer. In addition,
a hearing may be held at the discretion
of the Presiding Officer, sue sponte, if
issues appropriate for adjudication are
raised in the answer.

(d) Failure to admit, deny, or explain.
Failure of respondent to admit deny, or
explain any material factual allegation

contained in the" complaint constitutes
an admission of the allegation.

(e) Amendment of the answer. The
respondent may amend the answer to
the complaint upon motion granted by
the Presiding Officer.
|22.1t

(a) General AH motions, except those
made orally on the record during a
hearing, shall (1) be in writing; (2) state
the grounds therefor with particularity,
(3) set forth die relief or order sought;
and (4) be accompanied by any
affidavit certificate, other evidence, or
legal memorandum relied upoa Such
motions shall be served as provided by
122.05(b)(2).

(b) Response to motions. A party's
response to any written motion must be
filed within ten (10) days after service of
such motion, unless additional time is
allowed for such response. The response
shall be accompanied by any affidavit
certificate, other evidence, or legal
memorandum relied upon. If no
response is filed within the designated
period, the parties may be deemed to
have waived any objection to the
granting of the motion. The Presiding
Officer, Regional Administrator, or
Administrator, as appropriate, may set a
shorter time for response, or make such
other orders concerning the disposition
of motions as they deem appropriate.

(c) Decision. Except as provided in
f 2Z04(d)(l) and ( 22.28(a). the Regional
Administrator shall rule on all motions
filed or made before an answer to the
complaint is filed. The Administrator
shall rule on all motions filed or made
after service of the initial decision upon
the parties. The Presiding Officer shall
rule on all other motions. Oral argument
on motions will be permitted where the
Presiding Officer, Regional
Administrator, or the Administrator
considers it necessary or desirable.
122:17 Default order.

(a) Default. A party may be found to
be in default (1) after motion, upon
failure to file a timely answer to the
complaint (2) after motion or sua
sponte, upon failure to comply with a
preheating or hearing order of the
Presiding Officer or (3) after motion or
sua sponte, upon failure to appear at a
conference or hearing without good
cause being shown. No finding of default
on the basis of a failure to appear at a
hearing shall be made against the
respondent unless the complainant
presents suffident evidence to the
Presiding Officer to establish a prime
fade case against the respondent Any
motion for a default order shall indude
a proposed default order and shall be
served upon all parties. The alleged
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defaulting party shall have twenty (20?
dayi from service to reply to tfc*Bottau
Default by respondent cuneUlatee, (be
purpoaet of the pending action only, aa
admission of all facto afivged to to
complaint and a waiver of respondents'
right to a hearing on such factual
allegations. If the complaint is for the
assessment of a dvil penalty, the '
penalty proposed' in me complaint shaft
become dtie and payable by respondent
without farther proceedings sixty (80)
days after a final order honied1 upon
default If tie complaint Is for me
revocation or suspension of a permit thr
conditions of revocation or suspensfoff
proposed in the complaint shaH become
effective without further proceedings' off
the date designated by the
Administrator in his finaf order braed!
upon default Defaalt by tn*
complainant staff result fa Ae dEnnfssxl
of the complaint with prejudfce.

(b) Procedures opon defoufL VTheo.
Regional Admim'strator or Presiding*
Officer finds a defailt has occurred, be
shall issue a default order against the
defaulting parry. This order shall
constitute the initial decision, ami sftaff
be filed with the Regional Hearing Clerk.

(c) Contents of a defbaft order. A
default order shall Include Ending* of
fact showing the grounds1 for the order,
conclusions regarding aff material issue*
of law or discretion, and the penalty
which is recommended to be assessed
or the terms and conditions' of pemrft
revocation or suspension; as*
appropriate.

(d) For good cause snowa the
Regional Adnrinlsfrafor or the Presiding
Officer, as appropriate, nay set aside •
default order.
S22.lt
agreement and order,

(a) Sfttlemeat poiicy. The ftgrncy
encourages settlement of a proceeding,
at any time if the settlement is
consistent with the provisions and
objectives of tie Act and appficabtr
regulation* The respondeof may coaler
with complainant concerning settSenuBl
whether or not the- respondent rrnnraes
a hearing. Scttleaieat conference* shaft
not affect the respondent a obfigation to
file a timely answer soder 1 22JeV

(b) Consent agreement. Tae part**
shall forward a wttttea conse*!
agreement and a pr
to the Regional AdminiatraBer wjamevcr
settlement or compramiae to proposed.
The consent agreement skatt state tot,
for the purpose of this proceeding; ~
respondent (I) adodto the hwfsdctianal
allegafions of ttw eomeJaaot (2) adarito
the facts stipulate*) in the conacBt
a greement or aei ttaer admn* mat denies
specific factaai allegation, contained la

^fr**? Ti*d(3?mn*ents fp fas
assessment of a stated dvil penalty/o*
to die stated permit revocation OK . .
suspension*, aa me case may b*. Tltor
conseak agreement shaft iaehtd* any and
aa tea* of tbs agreement, and sktfUW ,
signed by aft partfe* artbeis canned OK
representatfrask , •. ••

(c) Consent udt*. Ho sattlersren* ae .
consent agreenent sh*U diapoa* eX any
proceeding undac tbaac rule* of pnclic*
without • caa<e«t ecdet from As

such an order, the Regional
Admioistratos may nquir* that aw
parties to the- settlement appear befbce.
hint to SJBK
consent agree
122.1* Preheartig eunfu enca.

[ft] Purpose ofprehearinf conference,
Unless a conference appear*
unnecessary, the Presiding Officer, at
any time before tfte Hearing begins, snaff
direct the parties and their ceunsef or
other representative* fo appear at a
conference before him to conslderr

(1) The se4ti*n*Bi of the caeet
(2) The simplification of issues aad

stipulation of facts aat in dispute;
13J The necessity or desfrabiOff. of

amendments fo pfeadfngs;
(4J The exchange of exhibits,

documents, prepared testimony, and* -
admission* or stipulations of fact which
wffl avoid1 unnecessary nrooft

(5) The tttuftatfau of me mnnber of
expert or otner witnesses," •

(6) Setting * (fine and place far the
hearing; and

(7J Any otfier matter* wftfcft anry
expedite the disposition of the
proceeding: • - •

(b) Exchange of witness lists an/
document^ Untes* otaerwise ordered by
the Presiding Officer, each party at the
prehearteg conference snaB make
avaitablrf to all other partfe* f») *»
name* of tke expert and otner witnesses
he intend* to cafll togeAer wftk a brief
narrattve vemoMry of irek'expected
testimony and (2) copies ef *D ,-:- •
docomenn> cad exkAri to wkfeft eeck
party intends- to fafcoduce farto evidance-.
Document* and exhtftfra skaff be narked
for Menttfkaffev we erdered by fke
Presidmg Offfcer. Dbeuawnts that bow
not been exchanged aad wftnesees
whose nnaiss have oat been exchanged
shall not b* iaoodfeced to1a> evidence er
allowed to tosttfy wMhoot Beimtoetoa of
the Preeidbaj OfKcer, The riniiliag
Oflfeer nWB adbw tke anrte»
reasenabkr epaaetuaMy to srvtow aew

too .
transcript of any prehearing confersBce*
ahatf be Md* entew entend by tto»
Presidaag Oficet Kpcst aotfem ai • yejtjr
or sua •pnnto.thrPiiiai«yi«jOCcae t
shall prepare and fife for the record.* .
writtesi naMaaay el fee actteet take* et _

incorporate any written stipoketteasi SB —
agreements) of toe? pvstMe and av SSJB^SJB
and apvwpnete) eivtef* cBneaznoî  • » » •
directions to MBC pedta*. . .•• ,

(d) Location of prehearfag etaft

in the countjr when the ropoadtat
reside* or eendactS) tte Baeiaeje «rbicft>
the heartog COBWHTSS, to Ibedtyki
which the eriewt EufhunMufcei
Pratectiott.Viint Begfansl Office fas
located or to: WasteaglOB, OC, VBCSM
(1) tie PreasldfnfOtbeerdftosnBM* (tort
there to good caoe* t« kok) tt at aavdkir
locatton ui a ngi« or by tsJephcoev or
(2) the Supplemental rule* at pncttce
provide otherwise. - -

(e) Uaavmlcbibty of m preAearay
confenncm. II a> pceacanag cealeeeac* to
unneceseejy as iapractkab?isv tto»
Presidtqf Officer, cat nwtioa) oe SMS
sponte, may direct the peatiesj to>
coirespoad wieh kaa to aceeeaphsh, aay
of the obtocBve* eel for* to BBS sectoesu

(f) OtAer dtscovary. (X) Except a»
provided by paragraph (b) of thto

section. stojUbepenaiaad only upon
determinBdna by/ tfae Presiding Offices:

(1) That suck dtanwterjr will aot is any
way unreasoDabcy detey tn» pmceedina;

(ii> Thai tv iaeomatioo to b»
obtained b act otkowtoe chlaimiala;
and • :

(i«) Thai sue* taJbtmatfasi kaa
significant probative value.

[2) The Pitsiding Offlear skaO erdar
depositions upoa oral ajnaatiea* otly
upon • snwrfng. of goad auve and apoo
afindbsgtoafc

0) The informatfoa soagM canaatb*
obtained by altennCv* unCLeds; er

(ii) There is a substantial reaswn •>
believe t&at relevant awf vrabatfw
evidence a«yetlMrw{«et not be - '
preserved for yresentaflca by •
at the heariap

I

(c] Record of the

prenearim oonfarenoe
settfomoat shaUb* madsL W

desiring aa cvder efaJscovery
make a raetiea OMrefor. Sa«i •
shall set fisr*;
' (i) The circunuitoace* amiauiiaj »>

takiag of tke dtoooveqs;
(ii) THe oatua af ttoe aJbaaottoB

expected to Waanimiik and •
(iii) The. pi»|>assd ttae aad phcei

where it wi* be. takeav I* •* Pto i*toig
Officer datenanaB lisat aw okottea
•hoakj be geaate* he ihiH ton* a
oader fas the takiaf of sacb. dlauovery
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together with die conditions and I
thereof.

(4) When the Information sought to be
obtained is within the control of one of
die parties, failure to comply with an '
order issued pursuant to this paragraph
may lead to (1) the inference mat the
information to be discovered would be '
adverse to the party from whom the
information was sought or

(ii) The issuance of a default order
under 122.17(a).
I2ZJO Accslsrstsd decision;

(a) General. The Presiding Officer,
upon motion of any party or sue sponte,
may at any time render an accelerated
decision in favor of the complainant or
the respondent as to all or any part of
the proceeding, without further hearing
or upon such limited additional
evidence, such as affidavits, as he may
require, if no genuine issue of material
fact exists and a party is entitled to
judgment as a matter of law, as to aD or
any part of the proceeding. In addition,
the Presiding Officer, upon motion of die
respondent, may at any time dismiss an
action without further hearing or upon
tuch limited additional evidence as he
requires, on the basis of failure to
establish a prima fade case or other
grounds which show no right to relief on
the part of die complainant

(b) Effect (1) If an accelerated
decision or a decision to dismiss is
issued as to all the Issues and claims in
the proceeding, the decision constitutes
an initial decision of the Presiding
Officer, and shall be filed with the
Regional Hearing Clerk.

(2} If an accelerated decision or a
decision to dismiss is rendered on less
than all issues or claims in the
proceeding, the Presiding Officer shall
determine what material facts exist
without substantial controversy and
what material facts remain controverted
in good faith. He shall thereupon issue
an interlocutory order specifying die
facts which appear substantially
uncontroverted. and the issues and
claims upon which the hearing will
proceed.
Subpart D—Hearing Procedure
f 22J1 •eheduskig the hearing.

(a] When an answer Is filed, die
Regional Hearing Clerk shall forward
die complainli die answer, *"^ any
other documents filed thus far in die
proceeding to die Chief Administrative-
Law Judge who shall assign himself or
another Administrative Law Judge aa
Presiding Officer, unless otherwise
provided in die Supplemental rules of
practice. The Presiding Officer shall

thiri obtain dw case file from die Chief
Administrative Law Judge and notify tiw
parties of his assignment • .

(b) Notice of hearing- tf*e '
respondent requests a hearing m his
answer, or one is ordered by die
Presiding Officer under 12Z.15(c). die
Presiding Officer shall serve upon die
parties a notice of hearing setting forth a
time and place for die hearing. The
Presiding Officer may issue die notice of
hearing at any appropriate time, but not
later than twenty (20) days prior to die
date set for die hearing. • . >

(c) Postponement of hearing. No
request for postponement of a hearing
shall be granted except upon motion and
for good cause shown.

(a) Location of the hearing. The .
location of die hearing shall be
determined in accordance with die
method for determining die location of a
prehearing conference under f 2Z10(d).
I2L2Z Evidence.

(a) General. The Presiding Officer
shall admit all evidence which is not
irrelevant immaterial, unduly
repetitious, or otherwise unreliable or of
little probative value, except that
evidence relating to settlement which
would be excluded in die federal courts
under Rule 406 of die Federal Rules of .
Evidence is not admissible. In die
presentation, admission, disposition,
and use of evidence, die Presiding
Officer shall preserve die confidentiality
of trade secrets and other commercial
and financial information. The
confidential or trade secret status of any
information shall not however, preclude
its being introduced into evidence. The
Presiding Officer may make such orders
as may be necessary to consider such
evidence in camera, including die
preparation of a supplemental initial
decision to address questions of law.
fact or discretion which arise out of diat
portion of die evidence which is
confidential or which includes trade
secrets.

(b) Examination of witnesses.
Witnesses shall be examined orally,
under oath or affirmation, except as
otherwise provided In these rules of
practice or by die Presiding Officer.
Parties shall have the right to cross-
examine a witness who appears at die
hearing provided that such cross-
examination is not unduly repetitious.

|c) Verified statements. The Presiding
Officer may admit an insert into die

* record as evidence, in lien of oral
testimony, statements of fact or opinion -
prepared by a witness. The edmlssibiliry
of the evidence contained in die
statement shall be subject to die same
rules as If die testimony wen produced
under oral examination. Before any each

statement is read or admitted into
evidence, die witness shall deliver a
copy of the statement to die Presiding
Officer, die reporter, and opposing
counsel The witness presenting die
statement shall swear to or affirm die
statement and shall be subject to
appropriate oral cross-examination
upon die contents thereof. _

(d) Admission of affidavits when the
witness is unavailable. The Presiding
Officer may admit into evidence
affidavits of witnesses who are
unavailable. The term "unavailable"
shall have die meaning accorded to it by
Rule 804{a) of die Federal Rules of
Evidence.

(e) Exhibits. Where practicable, an
original and one copy of each exhibit
shall be filed with the Presiding Officer
for die record and a copy shall be
furnished to each party. A true copy of
any exhibit may be substituted for die
original •

(f) Official notice. Official notice may
be taken of any matter judicially noticed
in die Federal courts and of other facts
within die specialized knowledge and
experience of die Agency. Opposing
parties shall be given adequate
opportunity to show dial such facts are
erroneously noticed.
|22J3 Objections and offers of proof.

(a) Objection. Any objection
concerning die conduct of the hearing
may be stated orally or in writing during
die hearing. The party raising die
objection must supply a short statement
of its grounds. The ruling by die
Presiding Officer on any objection and
die reasons given for it shall be part of
die record. An exception to each
objection overruled shall be automatic
and is not waived by further
participation hi die hearing.

(b) Offer of proof. Whenever evidence
is excluded from die record, die party
offering die evidence may make an offer
of proof, which shall be included in die
record. The offer of proof for excluded
oral testimony shall consist of a brief
statement describing die nature of die
evidence excluded. The offer of proof for
excluded documents or exhibits shall
consist of die insertion in die record of
die documents or exhibits excluded.
Where die Administrator decides that
die ruling of die Presiding Officer in
excluding die evidence was both
erroneous and prejudicial, die hearing
may be reopened to permit die taking of
such evidence.
§ 22J4 Burden of presentation; burden of

The complainant has die burden of
going forward with and of proving that
die violation occurred as set forth in die
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complaint and that th* proposed civil
penalty, revocation, at suspension. as
the caae may be, to appropriate.
Following the establishment ol m print
facie case; respondent shatt k*ve Ik*
burden of presenting and of goto*
forward with any defense to Ik*
allegations set forth in the complaint.
Each matter of controversy shaft be
determined by the Presiding Offices
upon a preponderance ef the evidence,

The hearing, shall be transcribed
verbatim. Promptly following the taking1

of the last evidence, the reporter shall
transmit to the Regional Hearing Cleek
the original aad a* many copies of m*
transcript of testimony a* an called tar
in the reporter's, contract with the
Agency, and also shatt fc«i»«»i» tsi the
Presiding Offices a copy ef the
transcript A certificate of service shaft
accompany each copy of the transcript.
The Regional tearing Clerk shall notify

ability ot theall parties of the avail
transcript <""* shall furnish the parties?
with a copy ef the transcript span
payment of the coat of reproductioac,
unless a party can show thai the coat b>
unduly burden so sag Any person not •
party to the proceeding may receive a
copy of the transcript upon payment of
the reproduction fee, except for those
parts of the transcript order to be iepf
confidential by the Presiding Officer.

a>Proposed •ndfcee, cand
and order.

Within twenty (20} day* after thet
parties are notified of the availability of
the transcript, or wttnia such longer time)
as may be fixed by the Presiding, Officer.
any party may submit Cor the -
consideration of the Presiding Officer,
proposed findings of fact, concloaions of
law, end a proposed order, together wan
briefs in support thereat. The Presiding
Officer shall set a time by which reph/
briefs must be submitted All
submissions shaft be in writing, s&aH De-
served upon aft parties, and shall
contain adequate references to die-
record and authorities allied eat

Subpeit E— Initial Decision and Hoflon
To Reopens Hearing . _. . ._ .
J22J7

(a) Filing and content*. Tnefreafafinf.
Officer shall Issue aad ffle wQa me
Regional Hearing, Clerk hiejnifal
decision as soon as practicable after the'
period for filing reply briefs under
1 — -n hns ii iilisit The Fi seftllaa. ..:
Officer shall retain a copy of the) •
complaint in the duplicate file. The*
initial decisioa shall coatsin his Badioga.
of fact,

material Issues of law or discretion^ as-
well as reasons therefor, a>
recommended d*ll penalty assess aiens,
if appropriate, aadi a proposed final
ordeK. Upon receipt ol SB hritiai
decision, toe Regional Healing Gerfc
shatt forward a copy to att parties, and.
shaft send me original along with die
record of the proceeding; te the Hearing
Clerk. The Hearing Clerk shall faneaa*
•copyc4theisMaideciskm.le.tke

Presiding Officer determines that •
violation ha* eecnrredV the Preatdkag
Officer shall determine the doUe*
amouttt of me ••*"••• irHM dvi
penalty to be assessed IB th* urinal
derision in accordance with any criteria
set forth in tb* Act telating to IBS proper
amount of a dvil penalty,, and must
consider an* cWl penally guidehne*
issaed under fee Act. If toe Pneaidnae
Officer decides to assess a penalty
different in amount from the penalty
recommended' to be assessed in thw
complaint the Preaidunj Officer snail ret
forth in the nutief decision the speUfli
reasons' for the increase or Jeirease.
The Presiding Officer shafl not raiee a*
penalty from that recommended to be
assessed m the compfarnt if the1

respondent has defaulted
(c) Effect of au'tfaf cfecfsfart. TBe

initial decision ef me Presiding Officer
shall become the fetal order of tnw
Administrator wrtnin forty-rive (46} day*
after its service upon tne partie* and
without former proceeding* unless til
as appeal to me Administrator rs taken
from it by/ e party fe the proceeding*, or
(2) me Administrator etern?, raa aponte.
to review the initial dedafea
|22Jt isotlonlorecpenahearinav

(a) Filing cad content A motion to
reopem a hearing- 1* take farther
evidence must be aiede ao bte» mas.
twenty (20) day* after servka of the
uitial dectoioo OB the parties sad i
(1) state the specific grounds upon,
which relief is soaght (2) state briefly
the nature ana1 purpose ef th* evidence,
to be addecedV (3) show that enek
evidence hr aot coaulativci and (4} ahm*
good cause wiqr sndh eridenea was oak
adduced, at tke heariag; The motion
•hall b* made to the Presiding Officer
and filed wuk tke Reyional

tea (!•) days reoowtne;
the service efematiaa to teopen. a
hiaiHaj, toy esker part* t» dee

Hearing Qaat and auve on alt i
parties an ancwei twress. Tfc* PhMtdsay

Tfr frfflfirrt ttf
any proceeding which may be reoadred
a* a seaok oi the gnnong efaa*> metiea
aUbwedlm this sectiea shaft »* ,
goveraedbf/nWaseiiikassef <ar
applicabnr sacttooa of lacs* rasa
filing et a netsoa t» seoewn e'kes
shatfaoteaaatkafi
all tin* periods specified aader m*W
Rules until suck tiaae ae tke rn

concluded.

Administrative Review

pant oc deny such nottoa as BOOB a*

Appeal from or review of
Merioctrtsfyjardera or raanga.

(a] Request for iaturfocutory appeal
Except as provided in. this sectian,
appeals te tie Administrator Aalf
obtain as a matter of right only bom a
default osder, aa accelerated decisios oc
decision to dismiss issued under
1 22.20(bKlV or aa initial decision
rendered after an evidentiary faring
Appeals fcons other orders OB rmlisgs
shall lie only if (he Presidntg Officer or
Regional Administrator, as appropriate,
upon motion of a party, certifies such
orders or ruBngs. to the Administrater on
appeal. Requests far sues certification
shall be filed in writing within six (d)
day* of notice of the ruling er service of
the order, and snaS state briefly the
grounds to be relied upoa o» appeal

(b) Availability *f interlocutory
appeal Tfce Presiding Officer may
certify any ruling, lor appeal te> the
Administrator when glj the order or
ruling involve* an kaportant question of
law or policy concerning, which there la
substantial grounds fat difference of
opinion, and (2) eithes 0] an immediate
appeal from, the erdec at ruling wA
materially advance the ukunata
termination of the proceeding, ox (tt}
review aftai the fioal order is issued wtiL
be fa^dyy"*" QI ineffective!.

(cJDscjjuon. D *• Admioisteates
deternunes that cerrlffcarfon was
improvideatly granted, oc ffhe takes no
action witnin thiity &»\ days of the.
certification, the appeal is dismissed.
When the Presiding Officer declines te.
certify an order or ruling to the . ". i
Administiatar on Interloxatary sppeaL it
may be reviewed by the Administrator
only upon appeal from tie infnaf
decision, except when th* Adnarfefrator
deteonJaecv ape* raoflon ef • perty and
hi exceptteaat cnrnmetancee, that I*
delay acrknv weald b* cosn>asy to- tb*
pubnc sassreeC SkuA awtfoai aaaff **
IIISIBS sillliiasktp^day*efe*rvtc»af ae?
order ef tfee tiesieJk^ Oflker refcataf le>
certify • roJfisf fcr Merlocatovy appeal
^_ 4^^ A^̂ L«X.̂ ..̂ te«Jha_ ^^ ^ ,» —— A^ , ,totnaAgaandstntei. GKSnanly7, n*
mterlocaOary apveei wtB k* decided 00

. f- — , •
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the basis of the submiaaions made by
the Presiding Officer. The Administrator
may. however, allow further briefs and
oral argument . • • . • - -

(d) Stay of proceedings. The Presiding
Officer may stay the proceedings
pending a decision by the Administrator
apon an order or ruling certified by the
Presiding Officer for an interlocutory '
appeal Proceedin, p will not be stayed
except in extraorc inary circumstances.
Where- me Presiding Officer grants a
stay of more man thirty (30) days, such
stay must be separately approved by the
Administrator. <-—
fZUO Appeal from or review of Hue!

(a) Notice of appeal (1) Any party
may appeal any adverse ruling or order
of the Presiding Officer by filing a notice
of appeal and an accompanying
appellate brief with the Hearing Clerk
and upon all other parties and amicus
curiae within twenty (20) days after the
initial decision is served upon the
parties. The notice of appeal shall set
forth alternative findings of fact,
alternative conclusions regarding issues
of law or discretion, and a proposed
order together with relevant references
to the record and the initial decision.
The appellant's brief shall contain a
statement of the issues presented for
review, a statement of the nature of the
case and the facts relevant to the issues
presented for review, argument on the
issues presented, and a short conclusion
stating the precise relief sought together
with appropriate references to the
record.
. (2) Within fifteen (15) days of the

service of notices of appeal and briefs
under paragraph (a)(l) of this section,
any other party or amicus curiae may
file and serve with the Hearing Clerk a
reply brief responding to argument
raised by the appellant together with
references to the relevant portions of the
record, initial detiaioa or opposing
brief. Reply briefs shall be limited to the
scope of the appeal brief. Further briefs ~
shall be filed only with the permission of
the Administrator.

(b) Sua tponte review by the
Administrator. Whenever the
Administrator determines sua sponte to
review an initial decision, the Hearing
Clerk shall serve notice of such
intention on the parties within forty-five
(45) days after the initial decision is
served upon the parties. The notice shall
Include a statement of.lssues to be
briefed by the parties and a time
schedule for the service and filing of
briefs.

(c) Scope of appeal or review. The
appeal of the initial decision shall be
limited to those issues raised by the

parties during the course of the- •
proceeding. If the Administrator
determines diet Issues raised but not .
appealed by the parties, should be
argued, he shall give counsel for the
parties reasonable written notice of
such determination to permit
preparation of adequate argument
Nothing herein shall prohibit the - .
Administrator from remanding the case
to the Presiding Officer for further
proceed

[d) Argument before the
Administrator. The Administrator may,
upon request of a party or sua sponte,
assign a time and place for oral
argument after giving consideration to
the convenience of the parties.
Subpart G—Final Order on Appeal
I22J1 Final order on appeal

(a) Content* of the final order. When
an appeal has been taken or the
Administrator issues a notice of intent
to conduct review sua sponte, the
Administrator shall issue a final order
as soon as practicable after the filing of
all appellate briefs or oral argument
whichever is later. The Administrator
shall adopt modify or set aside the
findings and conclusions contained in
the decision or order being reviewed,
and shall set forth in the final order the
reasons for his actions. The
Administrator may, in his discretion,
increase or decrease the assessed
penalty from the amount recommended
to be assessed in the decision or order
being reviewed, except that if the order
being reviewed is a default order, the
Administrator may not increase the
amount of the penalty.

(b) Payment of a civil penalty. The
respondent shall pay the full amount of
the dvil penalty assessed in the final
order within sixty (60) days after receipt
of the final order unless otherwise
agreed by the parties. Payment shall be
made by forwarding to the Regional
Hearing Clerk a cashier's check or
certified check in the amount of the
penalty assessed in the final order,
payable to the Treasurer, United States
of America.
|22J2 Motion to reconsider a final order.

Motions to reconsider a final order
shall be filed within ten (10) days after
service of the final order. Every such
motion must set forth the matters
claimed to have been erroneously
decided and the nature of the alleged
errors. Such motion shall not stay the -
effective date of the final order unless
specifically so ordered by die
Administrator.

Subpcrt H—Supplemental Rule*
|Z2J3 Supplemental rutee of practice
governing the adnilnlstiaU»e assessment
of dvfl penameeunder me Torie
Subetancee Conbof Act

(a) Scope of these Supplemental rules.
These Supplemental rules of practice
shall govern, in conjunction with the
preceding consolidated rules of practice
(40 CFR Part 22). all formal
adjudications for the assessment of any
dvil penalty conducted under section
16(a) of the Toxic Substances Control
Act (15 U.S.C. 2615(a)). Where
inconsistencies exist between these
Supplemental rules and the
Consolidated rules, (if 22.01-22.32),
these Supplemental rules shall apply.

(b) Subpoenas. (1) The attendance of
witnesses or the production of
documentary evidence may be required
by subpoena. The Presiding Officer may
grant a request for a subpoena upon a
showing of (i) the grounds and necessity
therefor, and (ii) the materiality and
relevancy of the evidence to be
adduced. Requests for the production of
documents shall describe the evidence
sought as specifically as practicable.

(2) Subpoenas shall be served in
accordance with | 22.05(b)(l] of the
Consolidated Rules of Practice.

(3) Witnesses summoned before the
Presiding Officer shall be paid the same
fees and mileage that are paid witnesses
in the courts of the United States. Fees
shall be paid by the party at whose
instance the witness appears. Where a
witness appears pursuant to a request
initiated by the Presiding Officer, fees
shall be paid by the agency.
122.34 Supplemental rules of practice
governing the administrative assessment
of cMI penalties under Title II of the Clean
Air Act

(a) Scope of these Supplemental rules,
These Supplemental rules of practice
shall govern, in conjunction with the
preceding Consolidated Rules of
Practice (40 CFR Part 22), all formal
adjudications for the assessment of any
dvil penalty conducted under Section
211 of the Clean Air Act as amended (42
U.S.C. 7445). Where inconsistencies
exist between these Supplemental rules
and the Consolidated Rules, (J J 22.01-
22.32), these Supplemental rules shall
•ppiy-

(b) Headquarters enforcement. Where
the complainant is the Assistant
Administrator for Enforcement or his
delegate, the prehearing conference and
hearing shall be held in Washington.
DC, unless the Presiding Officer
determines that there is good cause for it
to be held at another location.

(c) "Presiding Officer". For purposes
of hearings conducted pursuant to 1211
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, • ' erf die CkwAa-Act T*eaidb* Officer"
.,' means the Administrative Law Judge
• i appointed oader 5 U.S.C. 3108 (see also
<j Pub. L16-251. BStat 183) or an „ . '
'•'' attorney who is an employee or
J authorised representative of the Agency.
> (d) Anlsraaent of a Pnridbtg Officer.
"! Upon the fiUng of an answer, the
*. Regional Hearing Clerk or Hearing
A Qerk, «s appropriate, enafi forward die
; complaint answer, and any other
v documents filed thus far in the , '
; proceeding to the Regional
. Adminhrtrator or Administrator.
* respectively, who shall assign the

' Presiding Officer. The Regional
• Administrator or Administrator may,

however, forward the case file to die
Chief Administrative Law Judge and '
request thai he assign an Administrative
Law Judge as Presiding Officer. If die
Chief Administrative Law Judge finds
diet such an assignment can be made
without impairing the abflity of his
office to timely discharge its other
responsibilities, he shafl make the •
assignment Otherwise, he shaD notify
die Regional Administrator or
Administrator that he is unable to make
such an assignment The Presiding
Officer assigned to die proceeding shall
obtain die case file from the Chief '
Administrative Law Judge, Regional
Administrator, or Administrator, as
appropriate, and notify the parties of his

: assignment
! [e] Evaluation of proposed civS

penalty. la determining die dollar
amount of die recommended dvil
penalty assessed in die initial decision,
die Presiding Officer shaO consider (1)
die gravity of die violation, (2) die size
of respondent's business. (3) die
respondent's history of compliance with
die Act f 4) die action taken by
respondent to remedy die specific
violation, and (5) die effect of such
proposed penalty on respondent's
ability to continue in basiness. The
Presiding Officer most also consider any
guidelines for the Assessment of Civil .
Penalties issued under me Act
I22JS Supplemental rules of pracaea
governing trie administrative assessment
of dvff penalties under the Federal
h*AA4*M îj4A Vt^n r,lr Ittm — — -* nHttmntlnl^m Aj^wisevucios, rynotcioey ano nooemiciee ACI

. (a) Scope of these Supplemental rules.
These Supplemental rules of practice
shall govern, in conjunction with the
preceding Consolidated Rales of
Practice (40 CFR Part 22), ail formal
adjudications forJhs sssessment of any
dvil penalty condacted under Section
14(a) of die Federal Insecticide,

-' • Fungidde, and Rodenticide Act aa
. ^amended (7 U.S.C 128l(a)). Where
"^Inconsistencies exist between dissa
. Supplemental rules aad die

Consolidstad rales, (f f gOT-gZP).
Ihese Supatesaenta] rafts* ahafl apply.

(b) Vena*. The pi shearing eoafereoee
and the Bearing aba* be held to tea
county, parish, ar JsKorpsBassd oily of
die residence ef the person charged.
anless otherwise agreed to writing by all
parties. . . . ,

1Z92), these Supplemental rules shall

penalty, as oVterminng flM doDar • .
•mount af (ha racommisaded etvtl
penalty assessed in the initial alacfalon.
the Presiding Officer sbaJI eoswidav. i>
addition to the criteria Hated at section
14(sp) of the Act, (1) nsBOBdatU'e
history of oampliance win the Act or ita
predecessor statute aad (2) aay
evidence of good faith or lack feared.
The Presiding Officer must also consider
the guideUne* for the Assessment of
Civil Penalties published in the Federal
Register (39 FR 27711). and* any
amendments or •Hppieawnta thereto.
|22J6 Supplementalruteaofpracfiea1

governing tf» admtnUtiattvi aaaasamant
Of CtvR p f̂M^HH flfflv ITW fWDCCVOfl H
auapanalon ef parmtts anoer tw Marfew

(a) Scope of these Sapplemeittal rules.
These Supplemental rules ihafi govern.
In conjunction with dw preceding __
Consolidated Rules of Practice (40 CFR
Part 22), all formal adjudications
conducted ander Section 10G(a) or (f) of
die Marine Protection, Research, and
Sanctuaries Act aa amended (33 U.S.C.
1415(a) aad (f)). Where toconststencies
exist between these Supplemental rales
and the Consolidated Roles, (f i 22.01-
2Z32). haeee Supplemental roks shall
apply.

(b) Additional criteria* far the
Issuance of a complaint for the
revocation or suspension of a permit, bt
addition to (he three criteria hated m 4O
CFR 22.13 for issuing s ceeapiaint for die
revocation or suspension of a permit,
complaints aiay be ieseed en tae baais
of a person's failure to keep records and
notify appropriate officials of dumping
activities, ae required by 40 CFR 224.1
and 223 A .
I22J7 tupplefflentslrules of practtoe
governing me administrative aeessement
Of CffVQ p^nealUCV UOdeW atM SOaM WiWte}

Disposal Act
(a) Scope of these Supplemental rules.

These Supplemental rules of practice
shall govern, ta conjrmction with the
preceding Consobdated Rales ef
Practice (40 CFR Part 22), all
'proceedings to assess a dvil penalty
conducted under Section 300S of Ae
Solid Waste Disposal Act (42 U.S.C.
6028) (die "Act"). Where Inconsistencies
exist between these Supplemental rules
and die Consolidated Rules. (If 22.01-

. I kfeoJKe of notice. Whenever, on
the basis of any information, the
Administrator determines mat any
parson is ai vtotaftoa of (1) any
refluimaent ef Sabtifle C of the Act. (2)
any legahflen pronwigated pursuant to
Subtiie C af the Act, or (3) a tern or
condition of a penult issued pursuant to
Subtitle C ef the Act the Administrator
shall fcsae netfcae to the alleged violator
of his faihre to comply with inch
requirement regulation or permit

(c) Content of notice. Each notice of
violation shall include:

(1) A specific reference to each
provision of the Act regulation, or
permit term or condition which the
alleged violator is alleged to have
violated: and

(2) A concise statement of the factual
basis for sieging such violation.

(d) Service of notice. Service of notice
sh«B be made In accordance with
122.05(bX2) of the Consolidated Rules
of Practice.

(e) Issuance of the complaint (1)
Except as provided in paragraph (e)(3)
of this section, (he complainant may
Issue a complaint whenever he bat
reason to believe that any violation
extends beyond the thirtieth day after
service of the notice of violation.

(2) The complaint sbaO include, in
addition to the elements stated in
I 22.14 of the Consolidated Rules, an
order requiring compliance within a
specified time period. The complaint
shall be equivalent to the compliance
order referred to in Section 3006 of the
Act

(3) Whenever a violation.is of a non-
continuous or intermittent nature, the
Administrator may issne a complaint
without any prior notice to the violator,
pursuant to { 22.14 of the Consolidated
Rules of Practice which may also require
the violator to take any ana all
measures necessary to offset all adverse
effects to health and the environment
created, directly or indirectly, as a result
of the violation.

(4) Notwithstanding { 22.15(a). any
answer to the complaint must be filed
with the Regional Hearing Clerk within
thirty (30) days after the fihng of the
complaint * "

(f) Subpoenas. (1) The attendance of
witnesses or the production of
documentary evidence may be required
by subpoena. The Presiding Officer may
grant a request for a subpoena upon a
showing of (i) the grounds and necessity
therefor, and (ii) the materiality and
relevancy of the evidence to be
adduced. Requests for the production of
documents shall describe with
spedfidty the documents sought.
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(2) Subpoenas shall be served in
accordance with { 22.05(b)(l) of the
Consolidated Rules of Practice.

(3) Witnesses summoned before the
Presiding Officer shall be paid the same
fees and mileage that are paid witnesses
in the courts of the United States. Fees
shall be paid by the party at whose
instance the witness appears. Where a
witness appears pursuant to a request
initiated by the Presiding Officer, fees
shall be paid by the Agency.
Appendix—Addr««s«* of EPA Region*!
Offices
Region /—John F. Kennedy Federal Building,

Boston, Massachusetts 02203
Region 77—26 Federal Plaza. New York. New

York 10007
Region 777—Curtis Building, 6th and Walnut

Streets. Philadelphia, Pennsylvania 10106
Region IV—345 Courtland Street, NE,

Atlanta. Georgia 30306
Region V—230 South Dearborn Street

Chicago, Illinois 60604
Region VI—First International Building, 1201

Elm Street. Dallas, Texas 75270
Region VII—1735 Baltimore Street. Kansas

City, Missouri 64108
Region VIII—1860 Lincoln Street, Denver.

Colorado 80203
Region IX—215 Fremont Street San

Francisco, California 94105
Region X—1200 6th Avenue, Seattle,

Washington 98101
[FR Doc. 80-10709 Filed 4-S-aft **S un)
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r .-- ;.!:i. i! piixcs rnetcred .it the "all ot}«T~
'.-vi-i r.ite.

12> The entire mailing metenjd at the carrier
• ;• • ̂ r.'.iort ic-virl r.iv. \>:|S .i.Mitiorjl

?•.•.!•-.• fcr reviiiu.il p>ros p^::'. by rr.c.ins of
r - I < T strip affixed to '.he bnc'k of Form

..'"-I'-C SldrKtcnt of M^Hiiig — Bu!'\ /lairs.

It. Prccarcelcd stumps or precanco'ed
••i..:--:'i:d envelopes (sec 143].

c. Permit imprints (cash), (sec 145).

: v ~T cox— M.VL:NC STATEMENT FOR
:- 1' LK MAILINGS

G. Revise part C32 to read as follows: •
•~S2. 1 Type of Mailing Statement

Ti-.o mailer must complete and submit
!'-.o appropriate mailing statement wish
each mailing:

.->.. Form 3C02. Stotement of Moiling
/r.'j7:<v Kv'.'A Permit Imprints, for mail
\vitn permit imprints (sec 145): or

b. Form 3302-PC, Statement of •
.l-!c::'irs — Bv!k Rc:cs, for mail bearin.q
prccanceled stamps or meter stamps.

No!e, — A!l mailirs statement* «re subject •
•a \e.-ific_tioa by !!»•• Postal Service.

:'.S2.2 Preparation of Form 3502 for
Carrier Route Presort Level Rate

Postage for carrier route presort level
T.'.'O ivaiitn.cs paiil for by permit imprint
is computed in the following manner on
Form 3602:

a. Enter the total number of pieces or
pounds (including residual] and multiply
by the appropriate "all other" level per
piece or per pound rate.

b. F.n'.cr the total number rf qualifying
earrSer route presorted pieces and
rr._!:l- '•• by the applicable per piece rale
reduc .en, •

c. SvV.ract the result in step b. from
that in step a.

A trjnsnitt?! letter making these
charges in the pages of the Domestic
>.!aii Manual wi!'. be punished and will
r.e transmitted to subscribers
."ru'omatically. Notice of these changes
will be published in the Federal Register
.is provided in 39 CFR 111 .3 (39 U.S.C.
«H2). 404(2)).
'.V. Al'.ca Sander*.
Assr.:;str General Covntf I. General Low o.id

tCU.-»O COOS 7T18-l»-«

ENVIRONMENTAL PROTECTION - >• f.
AGENCY

40 Crn Part 22~. .
IEN-FRC 1G69-5) .. '

Consolidated Rules of Practice
Governing Administrative Assessment
of Civil Penalties and Revocation or
Suspension of Permits
AGSKCY: Environmental Protection
A^.cy(EPA).
ACTION: Suspension of portion of final
rule. ________________
SUMMARY: This action suspends those
provisions of the Consolidated Rules of
Practice which require that, prior to •
issuing a compliance order under the
Solid Waste Disposal Act. the
Administrator of EPA provide notice to
the violator and allow a thirty day
period for compliance. These
requirements were formerly found in
§ 2003 of the Act but were eliminated by
the Solid Waste Disposal Act
Amendments of 19SO. This suspension
permits compliance orders to be issued
in the manner now set forth in the Act
EFFECTIVE DATE: December 2,1980.

• FOR FURTHER IKFORMATION CONTACT: .
Philip Savitz. Office of Enforcement
(EN-323). Washington, D.C. 20450. (202)
755-0994. •
SUPPLEMENTARY INFORMATION: Section *
3303 of the Solid Waste Disposal Act. as
amended by the Resource Conservation .
and Recovery Act of 1976.42 U.S.C.' ;
6923. provides that whenever the
Administrator of the Environmental
Protection Agency determines that any
person is in violation of any requirement
of Subtitle C of the Act, the
Administrator may issue an order
requiring compliance and assessing a .
penalty. As originally worded. § 3003
required that the Administrator, prior to
issuing such order, provide notice to the .
violator of his/her failure to comply
\vith the requirements of the Act. If the
violation extended beyond the thirtieth
day after notice was given, an order
could then be issued.

On October 21.19CO. the President
signed into law the Solid Waste
Disposal Act Amendments of I960.
Section 3008 was amended to delete the

. requirements that the Administrator
* provide notice of the violation and a

thirty day period for compliance prior to
issuing _n order. The section was also
amended to specify that the order can

.require immediate compliance.
In the Consolidated Rules of Practice

Governing the Administrative
Assessment of Civil Penalties «nd the •»
Revocation or Suspension of Permits. 40

CFR.n'art 22. adopted on April 9.1900,
EPA set forth the procnduivs it will use
in the assessment of penalties under
several acts. Rulci f.ovrrr.ir!^ orders
issued unili-r § 3u':( of the So'Id Waste
Disposal Act arc set forth in 43 CFR
22.37. This provision reflects the
language of i 3008 at formerly written.

In order that a procedure consistent
with the amendments to § 3003 may be
implemented as soon as possible, those
portions of 40 CFR 22.37 requiring a
notice of violation and thirty day period,
for compliance prior to the issuance of
an order are hereby suspended.

It is anticipated that in the near future
EPA will publish a proposed rulcmaking
which would amend the Consolidated
Rules of Practice to address these and
other issues. j
{ 22.37 {Partially suspended]' . \

In 40 CFR 22.37. paragraphs (b). (c). (d)
and subparagraphs (1} and (3) of
paragraph (e) are suspended until
further notice. !

This suspension is issued under _'
authority of the Solid Waste. Disposal
Act 42 U.S.C. 6S01. el seq. '

Dated: November 25. ISSa" j .*
Douglas M. CostU. : __
Administrator.'
(HI Doc tO-Sfxn Filed tt-l-Ht *«S tm] '

40 CFR Part 52 *

[A-7-FRL16B»-4) '

Revision to State Implementation Plan
for Kansas . . . . - •
AGENCY: Environmental Protection
Agency (EPA).. r
ACTION: Final rulcmaking. i'

-SUMMARY:The EPA proposed in the
February 11.19SO Federal Register (45 '
FR 9012) to approve an 18-month •
extension until July 1.1930. for the <
submission of an implementation plan to
provide for attainment of the secondary
particular standard in Topcka.This

-notice describes the EPA's final action
on the proposed extension. ; » :
DATES: This extension is approved
effective December 31.1980.
ADDRESSES: Copies of the state
submission, the comments received on .
the proposed rulemaking and an
evaluation document are available at
the following locations: ;
Environmental Protection Agency.

Region VIL 324 East llth Street. -
Kansas City. Missouri 6-1106

Public Inform jtion Reference Unit.
Environmental Protection Agency. 401


